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The Santiago Appeals Court ruled on July 9 that former Chilean dictator Augusto Pinochet
(1973-1990) would not have to stand trial for his alleged responsibility in the disappearance of 57
people in 1973. Rather than close the case that has dragged on for eleven months, however, the
ruling that Pinochet was mentally unfit to stand trial raised more legal questions. Chile's Corte
Suprema removed Pinochet's immunity as senator for life on Aug 8, 2000 (see NotiSur, 2000-08-11).
On Jan 29, 2001, Judge Juan Guzman charged the former dictator as an accessory in 57 homicides
and 18 kidnappings of political opponents. The acts were carried out in October 1973 a month after
the Pinochet-led coup that toppled President Salvador Allende (1970-1973) by a military death squad
known as the Caravan of Death (see NotiSur, 2001-02-16). The Appeals Court decision came after
more than two weeks of delays and a weekend during which rumors of Pinochet's worsening health,
and even imminent death, added to the drama.
Chilean police fired water cannons and tear gas at about 500 people who marched through the
streets of central Santiago chanting anti-Pinochet slogans to protest the decision. Police detained
three people around the Paseo Ahumada. The court said it was "temporarily" suspending legal
proceedings against Pinochet. Citing medical reports, the three-judge panel, in a 2 to 1 decision,
concluded: "His mental capacity would not allow him to efficiently exercise the judicial guarantees
that he must enjoy throughout the legal procedure to have a fair trial."
Pinochet's lawyers had argued for the dismissal on the basis of medical testimony that the general
suffers from "moderate dementia" that would prevent him from participating in his defense.
Chilean law does not allow for dismissal of criminal proceedings for reasons related to physical
health, only for insanity, but the law was based on a 19th century penal code enacted when mental
illness was little understood. By making the dismissal temporary, legal proceedings could resume if
the general's health were to improve, which is unlikely given his age and physical condition.
"I think, unfortunately, this is as far as the Pinochet case goes," said prosecution lawyer Juan Bustos
after the decision was announced. He said Chile had failed to live up to promises made abroad to
try Pinochet for the killings or "disappearances" of more than 3,000 people. "This obviously leaves
Chile on an extremely fragile footing with the international community as far as human rights in this
country are concerned." More than 200 legal cases have been brought against Pinochet in Chile for
human rights abuses during his rule, but legal experts say those cases will now likely melt away. The
government would not comment on the ruling. "Court rulings are to be respected, not commented
on," President Ricardo Lagos said. "The government is neither satisfied nor dissatisfied."

Angry reactions from human rights lawyers
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Human rights attorneys criticized both the decision and the role played by Chile's government
in recent months. "For a person to be declared demented or insane, they must be completely
out of their minds," said human rights attorney Eduardo Contreras. "And that is not Pinochet's
situation....This ruling is the result of political pressures on the court, but Pinochet will still go down
in history as having been indicted on human rights charges." Attorney Hiram Villagra predicted that
"Chile's judiciary will soon have to deal with a suddenly reinvigorated Pinochet walking around and
greeting people, just as occurred after his release by British authorities three years ago."
The New York-based Human Rights Watch (HRW) also condemned the decision. "It's a terrible
disappointment for Pinochet's thousands of victims that he may never have to face trial," said HRW
executive director Jose Miguel Vivanco. "But the fact that he was arrested in England, that he was
charged in Chile despite his self-amnesty, and that the truth about his personal involvement in
atrocities was revealed, has advanced the cause of justice in Chile and the world."

Return to Senate unlikely
Andres Zaldivar, president of the Chilean Senate and member of the governing Concertacion
coalition, said the Senate's constitution committee would have to decide whether Pinochet could
resume his seat as a senator for life. However, on July 10, Sen. Sergio Diez of the rightist Renovacion
Nacional (RN) and head of the constitution committee said only the Tribunal Constitucional could
make the decision. Given that the dismissal is temporary, not permanent, Diez said it would appear
that Pinochet remains barred from the Senate.
Sen. Andres Chadwick, a member of the committee, said it was "surreal" to think of Pinochet
returning to the Senate, because that would demonstrate his mental capacity and end the temporary
dismissal. The decision lets Pinochet go free, but it also removes the chance to prove his innocence,
which he claims, or to have the charges against him dismissed. While Pinochet defense lawyer
Ambrosio Rodriguez said the legal team would "do their best to prove his innocence," this could
only happen if the case were reopened.

Decision could be unconstitutional
Prosecution lawyers have appealed the ruling. And National Defender Alex Carocca gave
prosecutors a boost when he said on July 10 that the decision was partially unconstitutional.
"What the court has done is apply norms that are not yet in effect in Santiago and thus would be
unconstitutional," said Carocca.
On July 11, the Consejo de Defensa del Estado (CDE) filed a motion with the Appeals Court to annul
the decision, arguing that norms used from the new Codigo Procesal Penal are not yet in effect in
Santiago. The CDE said the judges made a serious legal error in applying them to the Pinochet case.
The Appeals Court rejected the CDE motion on July 18, but other motions to annul the decision are
still pending. About 100 people jailed on charges including homicide and robbery have asked the
courts to use the same standards in their cases as were used for Pinochet. Their lawyers argued that,
if the court is allowed to apply guarantees provided by the new code in the case of Pinochet, it must
apply them to everyone.
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Legal experts said as many as 800 people could be in a position to appeal on those grounds. If the
appeals fail, it is almost certain that Judge Juan Guzman Tapia, responsible for investigating the
majority of human rights cases against Pinochet, will refrain from conducting further investigations
into the dictator's crimes and suspend all judicial proceedings involving Pinochet. He will, however,
continue prosecuting others indicted for human rights violations, such as the former head of the
secret police (Direccion de Inteligencia Nacional, DINA) Manuel Contreras.

Chilean decision does not affect cases in other countries
Gutierrez urged international justice authorities to pursue the cases against the former dictator
in countries like Belgium, France, and Spain, because in Chile, "unfortunately, justice cannot be
achieved." In France, judicial authorities said the case against Pinochet would go forward. The
Chilean decision "changes nothing, the procedure continues," said Judge Roger Le Loire, who is
handling the case involving five French citizens who disappeared in Chile during the dictatorship.
In late 1998, the judge filed a request for Pinochet's extradition (see NotiSur, 2001-06-01).
On July 10, Spanish Judge Baltasar Garzon, who in 1998 asked Britain to detain and extradite
Pinochet, said the international arrest warrant would remain in effect. Argentine Judge Rodolfo
Canicoba, who recently ordered former dictator Jorge Videla tried for crimes related to Operation
Condor, said on July 11 that he will file an extradition request for Pinochet. "In this court, I have no
official verification that Sr. Pinochet is not in full use of his faculties," said Canicoba. To stop the
process in Argentina, "they would have to certify in my court that he is insane."
Pinochet's extradition has already been requested by another Argentine court in the case of the
assassination of former head of the Chilean army Gen. Carlos Prats and his wife Sofia in Buenos
Aires in 1974.
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